UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

CCLI BRI CORPORATI QN,
Pl ai ntiff,

v. : CA 03-523T

CURLY & SMOOTH HANDELS GrbH,
Def endant .

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

Before the court is Defendant’s Motion to Dismiss (“Mtion
to Dism ss”) (Docunment #9). Defendant Curly & Snooth Handel s
Gnbh (“Defendant” or “C&S’) asserts that C&S | acks the requisite
m ni mum contacts with the State of Rhode Island for this court to
exerci se personal jurisdiction over C&. See Mdtion to D sm ss
at 1. This matter has been referred to me for prelimnary
review, findings, and recommended di sposition pursuant to 28
US C 8 636(b)(1)(B) and DR I. Local R 32(a). A hearing was
held on July 2, 2004. After listening to oral argunent,
reviewi ng the nmenoranda submtted, and perform ng i ndependent
research, | recommend that the Motion to Dismss be granted.

Fact s

This is an action for breach of contract, declaratory
judgnment, and injunctive relief. See First Amended Conpl ai nt
(Docunment #2) 9 13-21. Plaintiff Colibri Corporation
(“Plaintiff” or “Colibri”), a conpany |ocated in Providence,
Rhode Island, manufacturers and markets cigar |ighters and ot her
snoki ng accessories through a network of distributors. See
Affidavit of Frederick N. Levinger (“Levinger Aff.”) | 2.
Defendant C&S is a German conpany with a principal place of
busi ness in Minich, Germany. See Affidavit of Jirgen Bleich in
Support of Defendant’s Mdtion to Dismss (“Bleich Aff.”) T 2.



C&S manuf actures, markets, and distributes various consuner
products, including |ighters, other snoking accessories, and
witing instrunments, in Europe. See Bleich Aff. { 2.

Prior to June of 1998, C&S served as a distributor of
cigarette lighters in Germany for the Ronson Corporation
(“Ronson”), an English conpany |ocated in Craw ey, Sussex, United
Kingdom See id. f 3. The distributorship had been arranged by
an English business operated by the Hodgson famly (*“Hodgson”),
al so based i n England, which was the distributor of Ronson
consuner products throughout Europe. See id. C&S infers (and
Colibri apparently does not dispute) that Colibri asked Hodgson
to market Colibri products outside of the United States and that,
as a result of this request, sonmetinme before June of 1998,
Hodgson forned an entity called Colibri Corporation Limted (an
Engl i sh conpany which to avoid confusion will be referred to
hereafter as “Hodgson-Colibri”), which was a foreign subsidiary
of Colibri. See id. T 4.

Around June of 1998, Hodgson-Colibri and C&S entered into a
witten agreenent (the “1998 Agreenent”) pursuant to which C&S
agreed to distribute Colibri consuner products in CGermany,
Austria, and Switzerland (the “Territory”). See id. Prior to
this time, Colibri had no distribution of its products in the
Territory. See id. Y 5.

Pursuant to the 1998 Agreenent w th Hodgson-Colibri, C&S
served as a distributor for Colibri products in the Territory
fromapproximately June 1998 to July 2001 (the “Initial
Distribution Period”). See id. During the Initial D stribution
Period, C&S had mnimal direct contact with Colibri. See id.

1 6. Al distribution transactions were handl ed t hrough Hodgson-
Colibri located in England. See id. C&S net regularly with



Howar d Hodgson, Jr.,! at the trade fair for lighters and snoking
accessories in Frankfurt, Germany. See Bleich Aff. § 7. For
nost of the Initial Distribution Period, C&S did not neet
directly with any representative of Colibri. See id. Near the
end of the Initial Distribution Period, C&S nmet with Colibri’s
presi dent, Fred Levinger (“Levinger”), at a business event held
in Frankfurt. See id.
_ _Eventually, Colibri ceased using Hodgson-Colibri for its
Eur opean di stribution of consumer products and handl ed such
distribution through its international sales departnent based in
Rhode Island. See id. 1 8. A representative fromColibri’s
international sales division visited C& twi ce a year in Minich
and net C&S representatives at the Frankfurt trade show on two
occasions. See id. 1 9. Levinger and his assistant, M ke
Reynol ds, attended the Frankfurt trade show once a year. See id.
Colibri requested that C&S expand the Territory to include the
Net her| ands, and C&S agreed to this expansion. See id.

On July 1, 2001, Colibri and C&S entered directly into a
di stributorshi p agreenent (the “2001 Agreenent”) which gave C&S
the sole right to distribute certain Colibri Iighters and ot her
products in the Territory.? Levinger Aff. § 4. Paragraph 13 of
t he 2001 Agreenent included the follow ng sentence:

This agreenent is made and entered into and subject to

and shall be construed and governed by the | aws of the
State of Rhode Island (USA).

! Howard Hodgson, Jr., is presumably a nmenber of the Hodgson
famly. See Affidavit of Jirgen Bleich in Support of Defendant’s
Motion to Disnmiss (“Bleich Aff.”) 91 3, 7.

2 Although the first sentence of the 2001 Agreenment states that
“THI S AGREEMENT is nmade the FIRST day of July 1, 2001 (sic)...,”
Affidavit of Frederick N Levinger (“Levinger Aff.”), Exhibit (“Ex.")
1 at 1, the docunent was not actually signed by the parties until
2002, see id. at 7. This fact does not affect the court’s
determ nation of the instant Moti on.
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Levinger Aff., Exhibit (“Ex.”) 1 at 7. However, C&S did not
negotiate or sign this contract in Rhode Island. See Bleich Aff.
1 11. Al comunication between the parties was acconpli shed
through e-mail or by tel ephone. See id. C&S signed the 2001
Agreenent at a trade show in Frankfurt, Germany, in the presence
of a Colibri representative. See id. The 2001 Agreenent was
for a period of five years. See Levinger Aff., Ex. 1 at 2.
Thereafter, it was to continue fromyear to year, unless
term nated by either party on three nonths notice. See id.

The ampbunt and nature of the contact which C&S had with
Colibri during the tinme the 2001 Agreenent was in effect is
described in the affidavit of Colibri’s president, M. Levinger:

6. During the [2001] Distributorship Agreenent
Curly & Snooth purchased Colibri products by directly
contacting Colibri’s international sales departnment in

Cranston, Rhode |Island. Curly & Snooth’s Managing
Director, Jurgen Bleich, frequently wote to Colibri
enpl oyees in Cranston to place orders .... Product s
pur chased by Curly & Snoot h were shi pped fromCranston to
Cermany . ...

14. Curly & Snmooth continued [after February 21,
2003] to contact Colibri in Rhode Island and continued to
purchase lighters and other itens from Colibri in Rhode
| sl and. Colibri continued to ship product from Rhode
| sl and to Ger many.

Levi nger Aff. 91 6, 14 (bold added).?

5 Curly & Smooth Handels GrbH (“C&S” or “Defendant”) appears to
di spute sonme of these facts. Jirgen Bleich, a managi ng director of
C&S, affirms in his affidavit that:

12. Colibri appointed a European nanager with an office in
London in or about June, 2002. Fromthat point, all of C&S
communi cations with Colibri, and all of the distribution
transacti ons, were handl ed though Colibri’s office in London.



M. Bleich visited Colibri in Rhode Island once. See
Levinger Aff. 9 8; Bleich Aff. § 14. C&S also sent a mechanic to
Colibri’s Rhode Island facility on one occasion for training.
See id. Apart fromthese two visits, no one fromC&S went to
Rhode Island during the entire relationship with Colibri. See
Bleich Aff. § 14. In 2002, M. Bleich met with Colibr
executives in Las Vegas during a convention, and they discussed
their business relationship. See Levinger Aff. 8 C&S
transacted no other business with any United States or Rhode
| sland entity while it had a comrercial relationship with
Colibri. See Bleich Aff. § 15.

During 2002, problens developed in the relationship between
C&S and Colibri. See Levinger Aff. § 9. Colibri believed that
C&S “was copying and selling Colibri products in violation of
Colibri’s intellectual property rights.” 1d. In addition,
Colibri alleges that C&S was “consistently late in its paynents
to Colibri by as nuch as 200 days.” 1d. The two conpanies
exchanged correspondence concerni ng unpai d invoices and ot her
business natters. See id. C&S conplained that Colibri had not
made its full line of products available to C& and that there
were problens wth deliveries, product quality, and the

13. The origi nal European manager was soon replaced by Chris
Howard, who t ook over the London office. Meetings with the
Eur opean managers were hel d once a year at the Frankfurt trade
fair. Mst of the comunication took place by phone or enuil .
Chris Howard canme to the C&S offices in Minich only once.

Bleich Aff. Y 12-13 (bold added). For purposes of this Report and
Reconmmendati on, the court accepts as true the facts as affirned by
Colibri’s president, M. Levinger. See Daynard v. Ness, Mdtl ey,
Loadholt, Richardson & Poole, P. A, 290 F.3d 42, 51 (1s* Cir. 2002)
(instructing that the court “nust accept the plaintiff’'s (properly
docunent ed) evidentiary proffers as true for the purpose of

determ ning the adequacy of the prinma facie jurisdictional show ng.”).




avai lability of spare parts. See Bleich Aff.  109.

Colibri wote to C&S on January 8, 2003, and advised that it
was considering termnation of the relationship. See Levinger
Aff. § 10. During that same nonth, C&S sent a proposed
Menmor andum of Under st andi ng (the “Menoranduni) to Colibri in
Rhode Island that woul d have anmended the 2001 Agreenent in a
nunber of respects. See id. § 12. Anmong the proposed changes
was a choice of |aw clause that would apply German | aw and gi ve
German courts exclusive jurisdiction. See id. Colibri rejected
t he proposed Menorandum See id.

A neeting between the parties was arranged for the end of
January at the Frankfurt trade show. See Bleich Aff. 1 19-20.
As a result of the neeting, the parties believed that they had
resolved their differences. See id. T 20. Representatives of
C&S and Colibri signed a two page docunent on February 23, 2003,
menorializing their agreenent and revising the 2001 Agreenent in
certain respects, but |eaving the original choice of |aw
provi sion undi sturbed.* See id.; Levinger Aff. § 13.

Unfortunately, within a few nonths probl ens agai n arose
between the parties. See Levinger Aff. § 15; Bleich Aff. § 22.
Colibri notified C&S in June of 2003 that it was in breach of the
2001 Agreenent for failing to make tinely paynent. See Levi nger
Aff. 9 15. On July 7, 2003, Colibri sent C&S an e-muail, advising
that it was term nating the 2001 Agreenent because C&S had not
fulfilled its paynent obligations. See id. Colibri also sent a
letter to all of C&S custoners, notifying them of the
termnation of the distributor relationship. See Bleich Aff.

1 22. C&S clains that this action severely inpaired its business

* The affidavits and exhibits submitted by the parties do not
i ndi cate where the two page docunment which anended the 2001 Agreenent
was signed. However, there is nothing to suggest that C&S signed it
in Rhode Island or even in the United States.
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relations. See id.
Tr avel
Colibri filed this action on Novenber 17, 2003, and filed a
First Amended Conpl aint on February 6, 2004. C&S was served on
or about March 3, 2004. See Docunent #8. On April 12, 2004, the
parties filed a stipulation giving C& up to and including May
11, 2004, to answer or otherw se respond to the First Anmended
Compl aint. See Docunent #7. The instant Motion to Dism ss was
filed on May 11, 2004. C&S s objection (Docunent #11) was filed
on May 28, 2004.°
Di scussi on
Motion to Dismss
A Personal Jurisdiction Standard
For notions to dismss for |ack of personal jurisdiction,
t he nost comonly enployed standard in the early stages of
l[itigation is the “prima facie” standard. See Rodriguez v.
Fullerton Tires Corp., 115 F.3d 81, 84 (1%t Gr. 1997); Boit v.
Gar-Tec Prods., Inc., 967 F.2d 671, 675 (1%t Gir. 1992). Under
the prima facie standard, the plaintiff bears the burden of

provi ng through credible evidence that the claimsatisfies both
the state’s long-arm statute® and constitutional due process.

® In Decenmber of 2003, C&S filed suit against Colibri in the
Muni ch District Court. See Bleich Aff. § 23. 1In that action C&S
alleges that Colibri wongfully and intentionally interfered with its
advant ageous busi ness relations and that C&S has been danaged as a
result. See id. 7 24. C&S also seeks an injunction prohibiting
Colibri frominterfering with its custoners. See id. The Minich
action has been served on Colibri’s London office, which is also a
defendant, and is in the process of being served in Rhode |Island. See
id.

® The Rhode Island | ong-arm statute provides:

Every foreign corporation, every individual not a resident of
this state ... and every partnership or associ ati on, conposed
of any person or persons not such residents, that shall have
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See Rodriguez at 83-84; see also Sawmelle v. Farrell, 70 F.3d
1381, 1387 (1 Cir. 1995); Boit v. Gar-Tec Prods., Inc., 967
F.2d at 675. “To nmake this prinma facie showi ng, the plaintiff

cannot rest upon nere avernents, but nust adduce conpetent

evi dence of specific facts.” Barrett v. Lonbardi, 239 F.3d 23,
26 (1%t Gir. 2001); accord Mcrofibres, Inc. v. MDevitt-Askew,
20 F. Supp.2d 316, 319-20 (D.RI. 1998). The court will not act
as a fact finder with respect to the evidence, but will accept

properly supported proffers of evidence as true. See Daynard v.
Ness, Mtley, Loadholt, R chardson & Poole, P. A, 290 F.3d 42, 51
(1t Gir. 2002); Boit, 967 F.2d at 675; see also Northeastern

Land Servs., Ltd. v. Schul ke, 988 F.Supp. 54, 56 (D.R . 1997)
(sane).

B. Personal Jurisdiction
There are two types of personal jurisdiction: general and
specific. See United Elec. Wrkers v. 163 Pleasant St. Corp., 960
F.2d 1080, 1088 (1t Cr. 1992).
1. Ceneral Jurisdiction

Ceneral jurisdiction only applies where the defendant’s in-
state activities “are so substantial and of such a nature that
they will justify a lawsuit against [the defendant] on causes of
action distinct fromthose activities.” Mcrofibres, Inc., 20
F. Supp.2d at 320 (citing Int’'l Shoe Co. v. Wishington, 326 U. S.
310, 66 S.Ct. 154, 90 L.Ed. 95 (1945)). The defendant’s in-state
activities nmust be both “continuous and systematic.” United
Elec. Workers, 960 F.2d at 1088. The general jurisdiction

t he necessary mini numcontacts with the state of Rhode | sl and,
shall be subject to the jurisdiction of the state of Rhode
Island ... in every case not contrary to the provisions of the
constitution or laws of the United States.

R 1. Gen. Laws 8 9-5-33(a) (1997 Reenactnent).



standard is considerably nore stringent than the standard for
specific jurisdiction. See Barry v. Mrtgage Servicing

Acqui sition Corp., 909 F.Supp. 65, 74 (D.R 1. 1995). “The
conti nuous and systematic requirenment has been characterized as

bei ng satisfied when the defendant’s forum contacts are extensive
and pervasive.” 1d. at 75 (citations and internal quotation
marks omtted). Here it is obvious that C&' s in-state
activities are not “continuous and systematic,” United El ec.
Wrkers, 960 F.2d at 1088, and that general jurisdiction is not
present. Colibri does not contend otherw se. See Menorandum of

Law i n Support of Objection to Motion to Dismss (“Colibri Mem?™)
at 5.
2. Specific Jurisdiction

Specific jurisdiction applies where “the cause of action
arises directly out of, or relates to, the defendant’s forum
based contacts.” United Elec. Workers v. 163 Pl easant St. Corp.
960 F.2d 1080, 1088-89 (1t Cir. 1992). For a court properly to
exerci se specific personal jurisdiction over the defendant, the

requi renents of both the state’s long-armstatute and the United
States Constitution nust be satisfied. See Barrett v. Lonbardi,
239 F.3d 23, 26 (1 Gr. 2001); Pritzker v. Yari, 42 F.3d 53, 60
(1%t Gr. 1994). The Rhode Island |ong-armstatute, as

interpreted by the Supreme Court of Rhode Island, is coextensive

with federal due process mandates. See Levinger v. Matthew
Stuart & Co., Inc., 676 F.Supp. 437, 439 (D.R 1. 1988)(citing
Conn v. ITT Aetna Fin. Co., 252 A 2d 184, 186 (R I. 1969)); see
also Mcrofibres, Inc. v. MDevitt-Askew, 20 F.Supp.2d 316, 320
(D.R 1. 1998). Therefore, Fourteenth Amendnent due process
requi renents determ ne the exercise of personal jurisdiction in
the District of Rhode Island. See Levinger, 676 F.Supp. at 439;
Nort heastern Land Servs., Ltd. v. Schul ke, 988 F. Supp. 54, 57
(D.R 1. 1997).




“Due process demands m ni nrum contacts between a nonresi dent
def endant and the forum such that the mai ntenance of the suit
does not offend ‘traditional notions of fair play and substanti al
justice.’” Northeastern Land Servs., Ltd., 988 F. Supp. at 57
(citing Int’l Shoe Co. v. Washington, 326 U. S. 310, 316, 66 S. C
154, 158, 90 L.Ed. 95 (1945)). The First Circuit applies a
three-part analysis in evaluating mninmmcontacts. See Phillips
Exeter Acad. v. Howard Phillips Fund, Inc., 196 F.3d 284, 288
(1t Cr. 1999); Sawelle v. Farrell, 70 F.3d 1381, 1388-89 (1%
Cr. 1995).

First, the claimunderlying the litigation nust directly
arise out of, or relate to, the defendant’s forumstate
activities. Second, the defendant’s in-state contacts
nmust represent a purposeful avail nment of the privil ege of
conducting activities in the forum state, thereby
i nvoking the benefits and protections of that state’'s
|aws and making the defendant’s involuntary presence
before the state’'s courts foreseeable. Third, the
exercise of jurisdiction must, in light of the Gestalt
factors, be reasonabl e.

Sawtelle, 70 F.3d at 1389 (quoting United Elec. Wrkers v. 163
Pl easant St. Corp., 960 F.2d 1080, 1089 (1t Gr. 1992)). The
“Cestalt factors,” id. at 1394, are: “(1) the defendant’s burden
of appearing; (2) the forumstate' s interest in adjudicating the

dispute; (3) the plaintiff’s interest in obtaining convenient and

effective relief; (4) the judicial systemis interest in obtaining

the nost effective resolution of the controversy; and (5) the

common interests of all sovereigns in pronoting substantive

social policies,” id. (citing Burger King Corp. v. Rudzewi cz, 471

U.S. 462, 477, 105 S.Ct. 2174, 2184-85, 85 L.Ed.2d 528 (1985)).
a. Rel at edness

The first of the three requirenents for specific
jurisdiction centers “on the causal nexus between [the
defendant’ s] forum based contacts and the harm underlying [the
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plaintiff’s] conplaint.” Northeastern Land Servs., Ltd. V.
Schul ke, 988 F. Supp. 54, 57-58 (D.RI. 1997); see also

Ti cket master-New York, Inc. v. Alioto, 26 F.3d 201, 206 (1t Gr.
1994) (sanme). In its First Arended Conplaint, Colibri alleges

t hat C&S has breached the 2001 Agreenment by continuing to sel

Colibri products nore than ninety days after its term nation
(Count 1). See First Amended Conplaint § 14. Colibri also seeks
a declaratory judgnent that C&S has breached the 2001 Agreenent
and that C&S has no legal right to sell Colibri products (Count
I1). See id. T 18. Lastly, Colibri alleges that C&S has
continued to sell Colibri products in violation of the 2001
Agreenent and has continued to represent that it has a
relationship with Colibri. See id. T 20. These actions have

al l egedly caused Colibri to lose good will with its current

di stributor and created confusion in the marketplace as to
Colibri’s authorized distributor. See id. Colibri seeks to
enjoin C&S fromselling any Colibri products or representing that
it has a relationship with Colibri. See id. T 21.

Colibri asserts that “when the claimat issue involves the
breach of contract entered into in the forumstate, the answer to
the question of relatedness is a ‘straightforward yes.’”
Plaintiff’s Mem at 5 (quoting Jet Wne & Spirits, Inc. v.

Bacardi & Co., 298 F.3d 1, 10 (1%t Gr. 2002)). Colibri reads
too nmuch into this isolated quotation fromJet Wne and overl ooks

several distinguishing facts between that case and the instant
action. As C&S points out, in Jet Wne the First Grcuit

found sati sfaction of the rel atedness test because of the
al l eged unl awful conduct of the defendant in the forum
state, not nerely based upon the existence of the
contract. Specifically, the Jet Wne court noted that
the defendant (i) had assunmed a liquor distribution
contract that its predecessor had perfornmed in New
Hanpshire by shipping al coholic beverages to plaintiff

11



for distributionin that state, and (ii) had delivered a

contract termnation letter, which, inter alia, forned

the basis for the suit, to plaintiff in New Hanpshire.

See Jet Wne, supra, 298 F.2d at 10.

Reply Menmorandum in Support of Defendant’s Motion to Dismss
(“Reply Mem ") at 3 n.1. Here, Colibri has alleged no unl awf ul
conduct occurring within the State of Rhode I sl and.

To the extent that Colibri contends that the existence of a
contract between the parties is by itself sufficient to satisfy
the el enment of rel atedness, see Plaintiff’s Mem at 5 (appearing
to so argue), that argunent is rejected. “[T]he nmere existence
of a contractual relationship between an out-of-state defendant
and an in-state plaintiff does not suffice, in and of itself, to
establish jurisdiction in the plaintiff’s home state.” Phillips
Exeter Acad. v. Howard Phillips Fund, Inc., 196 F.3d 284, 290
(1%t Gir. 1999)(citing Burger King Corp. v. Rudzew cz, 471 U. S.
462, 478-79, 105 S.Ct. 2174, 2185, 85 L.Ed.2d 528 (1985)).

[A] contract is ordinarily but an internediate step
servingtotie up prior business negotiations with future
consequences whi ch thensel ves are the real object of the
busi ness transaction. It is these factors--prior
negoti ati ons and cont enpl ated future consequences, al ong
with the terms of the contract and the parties’ actual
course of dealing--that nust be evaluated in determ ning
whet her the defendant purposefully established m ni num
contacts within the forum

Burger King Corp., 471 U. S. at 479, 105 S.Ct. at 2185 (internal
citations and quotation marks omtted)(enphasis added). The

First Crcuit has instructed that “[i]n contract cases, a court
charged with determ ning the existence vel non of personal
jurisdiction nust ook to the elenents of the cause of action and
ask whet her the defendant’s contacts with the forumwere
instrumental either in the formation of the contract or in its
breach.” Phillips Exeter Acad., 196 F.3d at 289.
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In the instant case, there is virtually no evidence that
C&S' s contacts with Rhode Island were instrunental in the
formati on of the 2001 Agreenent. Rather, the 2001 Agreenent was
the result of the prior relationship created by the 1998
Agreenent, see Bleich Aff. Y 5-10, and during the Initial
Distribution Period (fromJune 1998 until July 2001) C&S *had
little or no direct contact with Colibri,” id. 1 6. Simlarly,
it cannot be said that C&S' s contacts with Rhode Island were
instrunmental in the breach of the 2001 Agreenent. Colibri clains
that C&S breached the 2001 Agreenent by continuing to sel
Colibri products beyond the ninety days followi ng term nation and
by holding itself out as a distributor of Colibri products. See
First Amended Conplaint § 12. |If these breaches occurred, they
occurred in Europe and not in Rhode Island. Thus, the court
finds that C&S s contacts with Rhode |sland were instrunental
neither in the formation of 2001 Agreenent nor in its alleged
br each.

Colibri also appears to argue that the 2001 Agreenent “had
substantial connection,” Plaintiff’s Mem at 5 (quoting MGee V.
Int’l Life Ins. Co., 355 U.S. 220, 223, 78 S.C. 199, 201, 2
L. BEd. 2d 223 (1957)), wth Rhode Island. The basis for this
contention appears to be: 1) that “Colibri’s primary claim

against [C&S] is for the breach of a nmulti-year distributorship
agreenent that by its very terns was ‘nmade and entered into’ in
the State of Rhode Island,” id. (quoting § 13 of the 2001
Agreenent); and 2) that “the claimconcerns the inproper sale of
products that [C&S] ordered from Rhode Island pursuant to the

[ 2001 Agreenent] and that it received fromColibri’s
international distribution center in Rhode Island,” id. The
court does not agree that these facts are enough to give the 2001
Agreenent a “substantial connection,” MCee, 335 U. S. at 223, 78
S.C. at 201, with Rhode Island. G ven that the negotiation and
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execution of the contract on the part of C&S was all acconplished
wi t hout anyone from C&S actually setting foot in Rhode Island,
the recitation in the docunent that it was “nmade and entered
into” in Rhode Island sounds of boilerplate and is entitled to
little weight. There is no statenment that C&S agreed to submt
to jurisdiction in Rhode Island, a provision which this court
bel i eves woul d have been present if that were the intention of
the parties. Wile the fact that the goods were ordered fromthe
Colibri plant in Rhode Island is of nore significance, it still
is insufficient to allowthis court to fairly say that the
contract had a “substantial connection” wth Rhode Island.

In short, the court finds that there is little or no
rel ati onship between the litigation and C&' s forum state
activities. The harmunderlying Colibri’s First Amended
Conmplaint is based solely on acts allegedly commtted by C&S in
Europe and not in Rhode Island. Accordingly, Colibri has not
satisfied the rel atedness el enent of the three part test.

b. Purposeful Avail nment

The second conponent of the three part test, purposeful
avai l ment, serves “to assure that personal jurisdiction is not
prem sed solely upon a defendant’s ‘random i sol ated, or
fortuitous’ contacts with the forumstate.” Sawtelle v. Farrell,
70 F. 3d 1381, 1391 (1 Cir. 1995)(quoting Keeton v. Hustler
Magazi ne, Inc., 465 U. S. 770, 774, 104 S.Ct. 1473, 1478, 79
L. Ed. 2d 790 (1984)); see also Burger King Corp. v. Rudzew cz, 471
U S. 462, 475, 105 S.Ct. 2174, 2183, 85 L.Ed.2d 528 (1985)
(expl ai ni ng how defendant’ s contacts nmust qualify as “invoking

the benefits and protections of [the forumstate s] laws”). The
goal is to identify in-state activity “that woul d make the
exercise of jurisdiction fair, just, or reasonable.” Rush v.
Savchuk, 444 U.S. 320, 329, 100 S.C. 571, 577, 62 L.Ed.2d 516
(1980). The kind of purposeful availnent necessary in the First
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Crcuit requires in-state conduct by the defendant which is both
vol untary and which makes it reasonably foreseeable that the
def endant m ght be sued in the forum See Ticketnaster-New York,
Inc. v. Alioto, 26 F.3d 201, 207 (1t Cr. 1994).

Furthernore, the voluntariness and foreseeability of the

def endant’ s contacts depend on whet her the defendant participated
in the economc |life of the forumand not just on the fact that
the defendant forned a contract with the resident plaintiff. See
Bond Leather Co., Inc. v. QT. Shoe Mg. Co., Inc., 764 F.2d 928,
933 (1t Cir. 1985)(quoting Wiittaker Corp. v. United Aircraft
Corp., 482 F.2d 1079, 1084 (1t Cr. 1973)); cf. MGCee v. Int’
Life Ins. Co., 355 U S. 220, 223, 78 S.Ct. 199, 201, 2 L.Ed.2d
223 (1957)(holding it sufficient for purposes of due process that

t he defendant had participated in the economc life of the state
and the contract had a substantial connection with the state).
i. Voluntariness

It is clear that C&S voluntarily entered into the
relationship with Colibri and that the relationship ultimtely
resulted in the formation of the 2001 Agreenent. However, this
fact will not by itself satisfy the purposeful avail nent prong.
See Phillips Exeter Acad. v. Howard Phillips Fund, Inc., 196 F. 3d
284, 292 (1t CGr. 1999)(“Wthout evidence that the defendant
actually reached out to the plaintiff’'s state of residence to

create a relationship--say by solicitation, see, e.g., Nowak, 94
F.3d at 716-17--the nere fact that the defendant willingly
entered into a tendered relationship does not carry the day.”);
Nort heastern Land Servs., Ltd. v. Schul ke, 988 F. Supp. 54, 58
(D.R 1. 1997) Here, there is no evidence that C&S reached out to
Colibri. Rather, the opposite is true.

ii. Foreseeability

The foreseeability conponent of purposeful avail nment

15



requires that defendants have “fair warning that a particul ar
activity may subject [then] to the jurisdiction of a foreign
sovereign.” Burger King Corp. v. Rudzew cz, 471 U S. 462, 472,
105 S. . 2174, 2182, 85 L.Ed.2d 528 (1985)(citing Shaffer v.
Heitner, 433 U. S. 186, 218, 97 S.Ct. 2569, 2587, 53 L.Ed.2d 683
(1977)(Stevens, J., concurring in judgnent))(alteration in

original). Wen a defendant intentionally directs activities at
the forumstate which relate to the alleged clains, there is such
fair warning. See id. (quoting Keeton v. Hustler Magazine, Inc.,
465 U. S. 770, 774, 104 S.Ct. 1473, 1478, 79 L.Ed.2d 790 (1984),
and Helicopteros Nacionales de Colonbia, S.A v. Hall, 466 U.S.
408, 414, 104 S.Ct. 1868, 1872, 80 L.Ed.2d 404 (1984)). Here the
activities which C&S directed toward Rhode Island, i.e.,
correspondence and e-mail relating to orders for products and the

visits by two C&S enpl oyees, do not relate directly to the clains
alleged in the First Armended Conplaint. Those clains all relate
to C&S' s activities in Europe.

Colibri argues that the follow ng voluntary contacts by C&S
wi th Rhode I|sland support the exercise of jurisdiction:
“enter[ing] into a multi-year relationship ... [as] an excl usive
di stributor of Colibri products,” Plaintiff’s Mem at 6; sending
correspondence and orders for products to Colibri in Rhode
| sl and, see id.; having M. Bleich and a nechanic each nmake a
visit to Rhode Island, see id.; and agreeing to naintain regul ar
frequent contacts with Colibri, see id. Colibri contends that
t hese contacts are simlar to those which this court in Brian
Jackson & Co. v. Exim as Pharnmaceutical Corp., 248 F. Supp. 36
(D.R 1. 2003), found supported the exercise of personal

jurisdiction. See Plaintiff’s Mem at 6. However, Brian Jackson

i s distinguishable. The “core allegations in Jackson's suit,”
Bri an Jackson Co., 248 F. Supp. at 35, arose, for the nost part,

out of activities occurring in Rhode Island, see id. Here the
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core allegations of Colibri’s suit all relate to activities
occurring in Europe. See First Amended Conplaint Y 14-21. 1In
Bri an Jackson, the defendant “urged [the plaintiff] to conduct

busi ness out of his office in Rhode Island, rather than travel to
Pennsyl vani a, as a cost saving neasure.” Brian Jackson, 248

F. Supp. 2d at 36. The court noted that the defendant “m ght well
have anticipated that encouraging [the plaintiff] to performhis

contractual duties in Rhode Island substantially increased its

ties to Rhode Island.” 1d. Thus, there was evidence of “a
voluntary decision by the defendant to inject itself into the
| ocal econony as a market participant.” 1d. at 35-36. In

contrast, there is no evidence of a simlar decision by C&S.~

Mor eover, the opinion in Brian Jackson at | east suggests

that the defendant in that case initiated the contact with the
plaintiff. See id. at 36 (“Even in cases where the defendant was
not physically present in the forum where the defendant
initiated the transaction by mailing or calling the plaintiff in
the forum and when the defendant contenplated that the plaintiff
woul d render services in the forum... many courts have found
jurisdiction.”)(quoting Daynard v. Ness, Mdtley, Loadholt,

Ri chardson & Poole, P.A., 290 F.3d 42, 62 (1t Cr. 2002))(bold
added). As previously noted, here Colibri reached out to C&S,

not the other way around. Finally, the court in Brian Jackson

noted that “personal jurisdiction involves the power of this
Court to conpel [the defendant] to abide by its decrees.” 1d. at
35 n.3. The proposition that this court can conpel a Gernman

" The fact that in early 2003 Colibri rejected a proposed
Menor andum of Under st andi ng from C&S whi ch woul d have gi ven German
courts exclusive jurisdiction, see Levinger Aff. § 12, may be evi dence
of what Colibri contenplated the relationship between the two
conpani es woul d be as of that date. It is not, however, evidence of
what the parties contenplated the rel ationship would be as of the tine
they entered into the 2001 Agreenent.
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conpany to do or cease doing sonmething in Germany and three ot her
Eur opean countries is, to say the least, less than self-evident.

In sum this court agrees that “C&S neither reached out to
voluntarily avail itself of the benefits of Rhode Island | aw, nor
could it foresee that perform ng services in Europe at the
soliciting party’s request would permt C&S to be haled into
court in Rhode Island.” Reply Mem at 5-6 (footnote omtted).
Accordingly, | find that Colibri has not met its burden of
denonstrating purposeful availnment by C&S.

c. Cestalt Factors

The third prong of the personal jurisdiction analysis, the
Gestalt factors, arises after the establishnent of m ninum
contacts and centers on whether the exercise of jurisdiction is
reasonable. See Burger King Corp. v. Rudzewicz, 471 U S. 462,
476-77, 105 S. Ct. 2174, 2184, 85 L.Ed.2d 528 (1985). Reasonable
equates with “fair play and substantial justice.” 1d. (citing
Int’l Shoe Co. v. Washington, 326 U.S. 310, 320, 66 S.Ct. 154,
160, 90 L.Ed. 95 (1945)). As the court has concl uded that
Colibri has satisfied neither the rel atedness nor the purposeful

avai | nent segnments of the test for specific jurisdiction,

di scussion of the Gestalt factors is not nmandatory. See
Samelle v. Farrell, 70 F.3d 1381, 1394 (1%t Gr. 1995)(“[A]
failure to denonstrate the necessary m ninumcontacts elim nates

the need even to reach the issue of reasonableness ....”"); United
Elec., Radio & Mach. Wirkers of Anerica v. 163 Pl easant Street
Corp., 960 F.2d 1080, 1091 n.11 (1t Gr. 1992)(“The Cestalt
factors cone into play only if the first two segnments of the test

for specific jurisdiction have been fulfilled.”). However, in
the interest of conpleteness, the court will, neverthel ess,
address them

This third portion of the jurisdictional test is not
i nfl exi ble and varies in accordance with the strength of the
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first two parts. That is, “the weaker the plaintiff’s show ng on
the first two prongs (rel atedness and purposeful availnent), the
| ess a defendant need show in ternms of unreasonabl eness to defeat
jurisdiction.” Ticketnaster-New York, Inc. v. Alioto, 26 F.3d
201, 210 (1%t Gr. 1994). On the other hand, “an especially
strong show ng of reasonabl eness may serve to fortify a

borderline show ng of rel atedness and pur posef ul ness.”
Ti cket mast er- New York, Inc., 26 F.3d at 210.
i . Defendant’ s Appearance Burden

In terns of the burden of defending this suit in Rhode
| sland, “this factor is only nmeani ngful where a party can

denonstrate sone kind of special or unusual burden.” Pritzker v.
Yari, 42 F.3d 53, 64 (1" Cr. 1994). Here, the burden is
substantial. C&S has no presence in the United States. See

Def endant’s Mem at 12. It has represented that “all of the
Wi tnesses related to [the] breach of contract and unl awf ul
conpetition clains are situated in Europe.” |d.
ii. Forum State’s Interest
In determ ning Rhode Island s interest in adjudication, the

second factor, this court should assess its legitimcy and “not

conpare [its] interest to that of sonme other jurisdiction.”
Foster-Mller, Inc. v. Babcock & Wl cox Canada, 46 F.3d 138, 151
(1%t Gir. 1995)(citing Burger King Corp. v. Rudzew cz, 471 U. S
462, 483 n.26, 105 S.Ct. 2174, 2188 n.26, 85 L.Ed.2d 528 (1985),
for the proposition that two foruns may sinmultaneously have

legitimate interests in the dispute’s resolution). Wile it is
true that Rhode Island has an interest in affording relief to
conpanies located in this jurisdiction, here the actual dispute
ari ses because of actions occurring in Germany and the ot her

t hree European countries. Resolving clains of unlaw ul
conpetition (which, as C&S notes, is “occurring, if at all,
solely in Europe,” Defendant’s Mem at 13), in foreign countries
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is amtter in which this court has at nost a limted interest.
iii. Plaintiff’s Interest in Relief
The third factor obviously weighs in favor of Colibri. The
aimis to ensure that Plaintiff is able to obtain “conveni ent and
effective relief.” Pritzker v. Yari, 42 F.3d 53, 64 (1% Gr.
1994). To achieve this end, a court nust generally “accord

plaintiff’s choice of foruma degree of deference in respect to
the issue of its own convenience.” 1d. (citing Ticketnaster-New
York, Inc. v. Alioto, 26 F.3d 201, 211 (1t Gr. 1994)). It is
i ndi sputable that it is nore convenient for Colibri to litigate

this action in Rhode Island. However, Colibri appears to have
sufficient resources and experience in conducting international
business that it wll not be left without a remedy if the instant
nmotion is granted.
iv. Judicial Systenmis Interest
The key to applying this factor is ensuring “the nost

effective resolution of the controversy.” Sawtelle v. Farrell,
70 F. 3d 1381, 1395 (1t Cir. 1995). It appears far nore |ikely
that a conplete resolution of the controversy between the parties

can be achieved by a trial in a German court than one in this
court.
v. States’ Common | nterest
To the extent that this factor is applicable, the court
finds that it weighs in favor of the exercise of jurisdiction by
a German court. As a fundanental social policy, it is desirable
that the court which is nost concerned with a controversy (i.e.,
one where the all eged wongdoing has occurred within its
jurisdiction) should adjudicate the dispute.
vi. Summary Re Gestalt Factors
It is apparent that the Gestalt factors do not favor the
exercise of jurisdiction by this court. Apart fromColibri’s
interest in having its choice of forum honored, there is no
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reason for this dispute to be heard in this court.
d. Sunmary Re All Factors

After considering the three prongs, the court finds that
none of them has been satisfied. Accordingly, C& s notion to
di sm ss should be granted, and | so recommend.

Concl usi on

For the foregoing reasons, | reconmend that C&S s Motion to
Dism ss be granted. Any objections to this Report and
Recomrendati on nust be specific and nust be filed with the Cerk
of Court within ten (10) days of its receipt. See Fed. R Cv. P.
72(b); D.R1. Local R 32. Failure to file specific objections
ina tinmely manner constitutes waiver of the right to review by
the district court and of the right to appeal the district
court’s decision. See United States v. Val enci a- Copete, 792 F. 2d
4, 6 (1% Cr. 1986); Park Motor Mart, Inc. v. Ford Mdtor Co.,
616 F.2d 603, 605 (1t Cir. 1980).

David L. Martin
United States Magistrate Judge
July 9, 2004
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